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SUMMARY 

 

This matter was heard before Justice R Gogan on June 21, 2018 and proceeded by way of an 

Application in Court (meaning written submissions only as opposed to a full trial with 

witnesses). 

 

Doctors Nova Scotia (DNS) commenced the action because over a period of time, the 

Department of Health and Wellness (DHW) began entering into contracts with APP physicians 

without any involvement or knowledge of DNS.  Doctors Nova Scotia considered this a violation 

of the sole bargaining agent status (SBA) bestowed by the Doctors Nova Scotia Act. 

 

The role of the judge in this matter was to interpret the relevant statutes [the Health Services and 

Insurance Act (HSIA) and the Doctors Nova Scotia Act (DNSA)] to determine if there was any 

conflict between the Acts and if there was any violation of either Act. 

 

DNS asked the Court for a declaration that: 

 

1. Doctors Nova Scotia is the SBA for qualified medical practitioners in NS; 

2. Government is required to deal with DNS in negotiating with physicians; and 

3. Any agreement reached without the participation and agreement of DNS is null and void. 

 

Government acknowledged that the DNSA makes DNS the SBA for any and all duly qualified 

medical practitioners but argued that the relevant provisions of the HSIA permit government to 

enter into payment arrangements with individual physicians who wish to be paid on something 

other than a fee-for-service basis.   

 

The specific question before the Court was whether agreements between individual physicians 

and government (without DNS) are permitted by the governing legislation.  The court found in 

favour of government, and said they are permitted. 

 

Justice Gogan reviewed: 1) the position of the parties; 2) the historical evolution of the HSIA and 

the DNSA; 3) the principles of interpreting statutes; and 4) the existing legislative framework.  If 

there are two pieces of legislation that exist, the assumption is that government intended for them 

to work harmoniously together and not in conflict with one another. In Justice Gogan’s opinion, 

her interpretation of both pieces of legislation accomplishes this. We disagree with her 

interpretation.  

 

According to Justice Gogan: 

 

• the HSIA requires the Minister to negotiate “compensation” with DNS (note: the word 

“compensation” is not defined by the HSIA); 

 

• the DNSA permits DNS to enter into agreements with government, but it does not 

mandate it. In other words, government is not forced to enter into negotiation with DNS 



except when that is expressly stated. Justice Gogan says in paragraph [59] “The body of 

the section [DNSA s.7] lists areas of potential agreement, but the list is neither obligatory 

nor exhaustive.  Nothing in the section mandates agreement or even negotiation…”; The 

section gives DNS broad authority to enter into discussion with government on a whole 

host of topics, however both parties must be willing to enter into those discussions. The 

language is “permissive” not “mandatory”. 

 

• the most significant aspect of the DNSA is to bind members of DNS if DNS and 

government enter into any kind of agreement; 

 

• Labour law principles do not apply in these circumstances, so the relationship in this 

instance is governed solely by legislation. By way of explanation – DNS argued that 

interpreting the words “sole bargaining agent” could be aided by comparison to prior 

court decisions arising in the labour law context. For example, in labour law, a bargaining 

agent would have the authority to negotiate both the compensation and the services that 

someone would provide in exchange for that compensation. Justice Gogan disagreed that 

labour law principles were relevant in this case. 

 

Justice Gogan concluded that by law, “the Minister is empowered to carry out certain functions.  

These functions include the requirement that it negotiate doctor compensation.  This negotiation 

must be done with DNS.  This obligation is separate and distinct from the power of the Minister 

to set tariffs or other systems of payment, which does not require the engagement of DNS.” [81].  

She further concluded that if DNS and the Minister reach an agreement, it is binding on DNS 

members and that the Minister and DNS may agree on other matters of common concern, but 

there is no obligation. [83] 

 

In her opinion, the fact that these two pieces of legislation co-exist (HSIA and the DNSA), “… 

facilitates the resolution of doctor compensation and supports fairness in both negotiation and 

compensation.  The setting of tariffs and the APPs are derivates of the compensation process but 

do not require DNS involvement.” [84] 

 

[Editor’s note: the word “tariff” is defined in the HSIA but provides absolutely no clarity as to 

what it means; the word “compensation” is not defined in the HSIA.  Clearly Justice Gogan has  

distinguished between “tariff” and “compensation”, but it is difficult to determine what or how] 

 

There are many questions created by this decision and few answers at this time. We are working 

with external counsel to understand the implications of this decision and potential legal next 

steps.  
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